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On Ieember 20, 1984, the Americas Paderstion of BentnE,
County and Munleipal Employess £il=d charges aqeinst tha
Clety of Dillon akieging that tha smployer, bar nngﬁriﬂhinn on
agreement direetly with the enployess of the city of Dillon,
has by-pessed tha exclusive representiative and has hinroeined
in bad falth in viclation of 19-31-305 and 35-31-801(5] MCA,
fhearing was held in DM 1lon, Montana on-April 149, 15as
under the authority of Title 3%, Chapter 3% and [n atcor-
difze with tho AMministrativae Pegeaduces AEbEy CTEREle X,
Chapter 4 MCA. The Aporlcan Fedecation of Stake, Coooty Andd
Hunicipal Employess was represented by field representabive
Gaorge lingernan, The City of DLllon was reproagankad by ﬁity
Atbarney Robert Dwyar,
After carefol rovlew of testinmony and evidence present-

od at Ehe liesring, T moke thea following findlingm- . of facc:

FINDIRGE OF FACT
1. In . April, 1984, the Mscican Pedoration 'of State,
Goonty and  Menbeipal Enpioycca; ARL=CI0 [(hRPSCHME), filad a
potition for unit detecminetion and electicon with the Board
aof Permonnol Appaals, The peblelen propoded o eplt conaist-

lng 0F all enployess of the City of Dillon excloding Law
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enforcenant  officers;  flre depactment and any amployees
axcluded under Sae, 19-31-10343) and [d) BSCA. Suboequontly,
nh elagticn wae BHeld and on Jupe 27, 1988, ihe Doard onetl=
Fled AFSUME . an tha szclusive ropressntetive For collsceiva
bnegalning pu:pnkan for thoso anglaypees.

Tl After certification, Fleld Hepreesentaciva Gaorge
Hagermun et with, and corresponded with membisrs. . of the
bargaining wnit, and in & letter to Magor Jomea Wilgen on
Agguut 20, 19H4; Mo, Magerman pade & foemal  demang  to
bargain, Mr. Hageprman cuggoatad that he Bad Beplember 11,
12 and 13ch open Eor negotistions. Ho avked  tha Mapor eo
sugQest albernbte dabes £F none of thoas dates wero agrae-
ahile, Ez racalved no responas from Mre,  Wilson o aod agadm
Wwrath to bim on September 4, 1984 (the lettor wias misdated
hugust 4, 1004) . Mayor Wilson ranponded  on Sepbamber 7,
1804, stating that the aaeljest pasalbla tlime thet tha cley
could mest wiild be the evenlpes of Octobor Bl 1hth and/og
11th., These datan were over o month in the fatura,

dv - On Sopromber 13; 1984, |lgerman wrote boo Génd
Englaken whoo wae - president  af  tha bargaining unit.
M, HAgerman -sought o méeting wikth Eoglekes and manbers of
the eRit negotiating dommittes bte go over thelr bargalning
prapoonls,

d. Towsrd the end of Septenber, Gene Englekes, Erncok
Bddy and other oley employees sought  ous atbornay Hax
Hensen, They hed with bhsm a copy of bthe agreement botwesn
pollce department omployees and tha Ciey of Oillon.: Wik
the undarsbanding thar ehese eoployees wished to proaent
thin coptractoal format o the Hayar; Hansen ceviewod Lt
nade  correctlofis  end  discossed the provikloss with his
clients, Hanswn Wad not told of the representation election
ar that the Board of Pergscnnel Appenls had certiflad AFSCHE
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g the akelusive reprosantakive of the eaplayssy dn  the
Diargaining wnit.

&, Gn or shout Septomber 34, 1984, tlis employoss took
the proposed agranmsnt to chie Mayor. Moyor Wiloon stated
that Ehis propossl ieply reduced to writing those thinagn
Hhat were eatablished policies: in tha City of DEllon mueh as
wlek lesvo, vacation ateo, He atnked that eléegs pallcicg
Wore things that the Cley Counell had verhally committal Eo
tha smployeoa ovac the years.,

Mayor Wilzon maid that he did nob neqotiaote with the
employass,  thero was no compromise apd no glve and cake,

Tho Hayor sald that he read the sgrectnst, that i1 was
1¥ing on his desk onp Octabar 1 when the enployann asked char
1t b ploced op the Counell agenda Bhot nighc. Tha Caupoil
ratlifiod khe dgrecment and on Octaber 4, 1984, [t wan algred
by the Mavor, FPreoidonb Gene Englukeés, Yioe Pragident Ernage
Eddy. wid Becralary. len Bloohefutet .

LI Pertinant provizsionn of the SgEdemEnt ace:

ACAEEMERT
Thin ageeement is made  and entared on this

dth day of Dotober, 1984, by and hitwesn tha Clby
of Dillon, Montana hersinaftor referced es as the

Enployer, and the ity of Dillon Emplovees Assoe-
ciation, & local oFginization of alL Clty amploy-
@ed not including the Police. Officers, acting by
and through lep duly elected officars and rapra=

sontatlviie, all of whom are hareinafter refarred
Lo as the Asspoiation.  |Epphasis addad|

RETICLE 1 — ¥egotiation

A El[im Baployer rocognizes the Assdaiscion
ai the exclusive repressotative for nll coplovess
Of "Elis Oity of DbEiTan, not Includlng FuEIcu
nEflcers, For the purpose of colloctive bargaipning
With ' respeck b6 wagen, fringe benefies and other

conditiann af saploymernt. . [Emphao e wdded]

AGTICLE XVII = Grievance Frocedure
This section provides  a longthy grlevance

procadiure which onde in binding arkitration. The
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services of the arbiter ard to ba paid for falntly
by the City and the As=sociatlon,
ARTICLESHVIIE = Tamminatdion and Boanewal

A.  Thia RAgrespent shall gemaln ln FOll forcs and
offact from the 4th dsy. of Octobar, 1584, unloss
it is soparcadéesd hy an agqrecianl from o qEFL{Finﬁ
bargaining Aqenoy,  oCherwise It will e6ptLipos
unell ‘the JTIst day of July, 1585 and shall renow
itself for o period of ome |1} year Lharaaftsr;
unlade either patey shall notdfy bhHe other in
writing at least thicty daya {30) prior %o ths
nrpication date that they desire ke terminaco,
encad oF modify the Agraomant. [Eophanis addad],

The phrasa “unleds it is superceded by an agroament
ftram & certifled bargalnlog agency®  in Arbticle XVITTD waa
included at the insistence of Clty Attocney Robart Duyier,

ARTICLE XV = Compensation

Beithar this section nor any other providis

Far an hourly, dally, weekly, monthly of annual

Wage  for epployses. Instead Lt provides for time

and & half for overtime; holiday pay Eor cemetacy

workars - and & vost of living i{ncrease which;

without & Boge wage, has no meanleg.

T Eight pity enplovess  signed & pebition dated
Eeptamtar 27, 1904, This peatition wae addrasssd to George
ltagerpan and Informed him that khe employecs of the Ciky of
Dillon had decided not to join the daion,

This patitlon was typed an n tvpeweiter with Eha pame
unusunl typafade used to type latters from tho Moysy, In
addlelon, it ahews Bhe typiot's initlnle s “dg'.  Thess
Aams Lhitials show on letters typed for, and signed by Lthe
Hayor,

i I a phong ecnvegeation on Octobher %, L1964, Moyor
Witeon Informed field rapgesegentative George Hagermin thas
the Clty of Pillon had antared into an agroamant with its

employeaa,
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In 0 Letter to Lha Mayor, dated  Ocbober a1, IBE4,
Hegerman reguisted o copy of the agresment .

by In o létter datad October 24, 1984, Mayor Wilson
refused to furniah o copy of tha agreeps=nt saying, "It is mip
tealing that it 15 the respopsibilicy of the emplaghibe . Bo
furntali you-with s capy of this agroamrank, Thercfara, [ am
referring this nattar to the emplovess with copiad -of both
Four letter snd minm, "

1, fin Pecembor- 20, 10904, AFPECHE FIled chacges 1o thHis
=iEe .

i1y In Janvery, 1985, city employvess ngain souaht oot
attorney Max Haopaeny On their behalf, Me. Hanoon filed o
petition with the Hoard -of Personnal Appeals to docarkl fy
AFSCME, In aecordsnce with RBeotion 39-315Z10, &gk, whiel
hara a second silaction in a borgalming onit wilehln =5 12
month  particd, the pebltlon was returned by the Board of

Personnel hppanle as being unhlmely Filed,

hlstusgIon

ciwse of the wimilarity of the Public BEnplovees
Collective Dacgoining Aok and the Wational Lebor Relations
Acty bhe Board of Tersonnel Appeaia and the ‘Mantann Coarts
look to the Mational Labor Relatlons Baard and the fodesil
courte for guldance in interprebing the Monbana aot. One af
kEie uTrlLer ciwan to arige undes the Wacional Labor Hala-
tlama Act is dispositive of the ceptral Llssus in Lhis came;
was Ehe City Justified in reaching an sagreenent wich the
employaan Withoot deslins with the ropresentative of Eps
exclugiva ropresentative (AFPSCHE}? Is this $otion oongi-
deced e-fallure to bargain in geod faith and o violaticn of

AN=31-q01|np? The  Fectual sitoakion which led to Ehe U.5,

Supreme Court declalon in Hedo Phobs Sepply . HLEB, 331 05

5
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678, Id LARM 501 {0%44] wow elilg:  Thia inplaoyer had resog-
nizad a labor upbon as the bargaining repregentative aof lts
cmployeas, Hawawvar . afeer tha tecognition, at the request
tf the woegloyreses  and Hpan thelr stitement thae they  wora
Alwpatiafiad with the union und woikld nbandon ic §F thsic
Wageh wWere  lncreaged, the smployer nogotiated with  them
withautk the intorventlon of the unlon, granted the requastad
incroases In wagon and therenfier remfused bo recoqoizo. af
bargain with the uplon. The factual sitnation Is moch tha
same 1n thie cape.  The eémployees approached this Hiiyor wikh
% propased agreement and alfter slight miodifieation fhe Oitp
eigned tho agresnant recosnizing *The City of 0illayn Employ-
wes ‘Amsooisblen” am tho  exoluaasive rapeepsntative of  Elie
amploywes.  After this, progrugs towsrd negoliations with
AFSCHE  eomis &0 a halt, AFSCME"s  sepreasntacive. George
Hagarman was avan refused o copy of the Agrearsnt . Thn
Wordd of the UO.5, Hupremse Court in Medo have not been
madifimd In the ensuing 40 yvears and are clescly onopoint in
bhig easge. The Coort sald:

oy En the circunstasceén discloaad by the evidancs

Aril the Board's Findings can We say that it was of

any slgnlficance whother; as the Court of hpperls

Ehaught, the amployess! offer to abandon the unlés

originated: with them @r was inopired by the

anployar, —For in alther opse, as Mill presencly

appaar, we Ehink that the negetistions by pall=

tidnar for Wage Incredsus with any one GEliec Eham
the unlom, tha desinfiaced vepresentative of  EChe

Enploveas - wAE an unfaic lobor E'r.'n::l::lu;‘:e, tcopha=
RL= uﬂ_ﬂ;ﬂl ;

Thé Hational Lahor Helations #ct miokes it the Aty
of the amployer to bapgaln collectivaly with the
clionen reprafantatives of hls  enployecs. T
obligation being exclonlve, see Sectlon Gdn) of
tha ‘het, 1% 08,0, Section 18800}, {rooghly
eguivalent to 3%-31-210 and 30-11-30% MOA] it
exactyd "Ehs negabive duty to treat with ng other =
Labor losrd v, Joneds & Laughlin, 301 U.5. I, a4;
nid see Virginlan Aailway Co, v. Gystom Fadecs-
ttop, il:-l:-"_r:J.E. 515, SEN-5d4%. Patltioner, by
ignoriog the wugion &g tho  esplopess’ ‘exclunlye
bacgaining representatives, by negotisting wikh
lts employecs cohcerning wages st a cime whoh Wags

&
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nagatlations with the unlon ware ponding, apd by
inducing Lita: wigloyees  to abandon the union by
promlaing them higher wagas, violated Seetlon 801)
0f the Act, which forbids intesference wich Cha
right af esployess o bargaln collectively through
fapresentativaid of Ehsic own choliea,

and fipally,

Fetitionar wap hot relioved feom its obligation
becausge the employmes avkid that they be disre—
giarded. Tha atatute was' anacted in the pukile
intercat e the Protecibicn of the oEplovess®
vight to collackive bargaining and it may oot bLe
ignared by the exployar, sven though the snploy=so
congent, Labor Board @, Newport Howd Co,, 308 U.5,
241, 281, or the employecs suggest the condict
found te be an anfaly labor practice, Hational
Licorice Co, v. Liebar Doard, supra, 351, ot lcant
whare tha amployer Ia In o pesition Eo sacurs any
ndvantage from thesa prastices, B, Halns Co. v,
Labor Board, 311" U.5. 514, 519-391, and CasmA
g ] ] e

These worde of the 0.8, Supress Court il et ively
Caalray the firpt of peveral dofonses villeed on. bahalf of
tha Cley o Dpillaong Ehe employess approsched the ocity
rather than the city approaching the empioyees, The othor
defenses ara 1) the Ottty did nos bargein with Ehe engloyeca
because the agreessnt merely aet farcth thinge wliichk were
alrapdy eatabllished policios in bha Chity of Diiiasn, 2Y the
City did not bargaln with the cuplovoés becagaoe thiore was no
give. abd take and ¥) Ehe Dity never rofusaed to bargain with
AFECHME .

An analyals oF the Faobs ip pelation to Eleke defsnces
Baglns with the dufiniticn of tha wverb *bargain”, Hebabter's
Hicblanary Instructy ud that "bargaln® means "to come to
teree:  AGHREE®. In other words, the mors faot othat  am
agroamant gs besn ceachod Batweesn two parties 18 sufficiont
to fulfill the definition of the word bargadn, The content
of the agreement,; its:good or bod gualities ara pok part of
the definition, 'Thuw, the fact Lhat the agreement wikh the
amployees conkalped only whet wan alraandy sstablished pol oy

in the ‘city §a immaterisl, Somi igreements are too Ehe




advafitage of ang parky, some to e advantage of-che othare;
In: this cawe, the agresment proposed by  theo enploveeds  wan
¥ery mach k¢ the advantage 6f the employer: it eontsined
only what was alraady entabiished policy Ln Ehe City. Ik
eld ot even contafn dan hourly whge,. ESuch i proposal woeld
cut e the employer's need fop give and take, Howawras ;
the faest that the Clety insertod the phrosne Tunless it g
supercaded by on o agresment. frem a  cectifiad bacpaining
igency® in svidenos chat peme qive and take did fndaad taks
ploca,

In: examining the -laot dofonss ‘of tho Clty, that Le
Aever ralised to bargain with ATSCME, we nunt gquesklon why',
in that case, did AFSCHE stop Erylng to estabklish tEhes to
mest and pegotiste? Why did AFSCHE charge the Clety with
fnilure to bargain In gqood falth? Hhy 2id eha Miyor tetaaa
to supply AFSCME with b wopy of the capiradt which coentained
the phrase “unless it in swupecceded by an agreement From s
gertified bargaining saeney®, a phrage  which  the o city
believes daponstrsten les willingness to negotista? This
phrese could hacdly descnetrate anyililivg to RPECHME . uf leap
WFSCME wos aware of its exlatence, Afcar bhe wléection

AFGCM

I represgntative Goorge llogerman modea s deniznd Be
bargain fn a elmoiy Fashion: e Tollowed wp his dndtial
attorst to establish Aates on which bargaining  eould take
place. Tt is oply reascnable to conclude thac a maaking or
meetings wakld have taken place had tho Cikty been willing to
ot and negotlate with WFECME. Thus, wa ges little: sob-
glanad dn' the BleEp e defenae ard Find no extanuating circun=-
stances, Copnsoguantly, we muok raach the- same conclusicn oo
did  the U5,  Hupreme Court in Hadao, Wien “an ooplayer
Tecognizas another lakor arganization os azelibsive IepTafon=
bative and slans an agreement with that agrganization &k Us
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tantamount Lo o direct rafusel to bargailn with tha exslisive
repregentative  and  in olearly bad  foleh +wils & wig the
Locumhent {cortifisd) anion,

It should be noted that in Medp, eupra, the amplayer
wan Zound Ln oviolatdon of both Sectiona 041) and El5) and
Ehe Hational Labec Relatdens Aot: o incorfarance with g 1y-
Wy in the exarcine of thelr rights guacantead: under the Aok
amd refusal to bargoain, In: chig caoe; AFSCHE charged tha
City with Failurs to -bargain in gocd faich {Saotisn 19-311-
RUL{S] MCA) and  falled te charge & wiolatlen af Bection
3P=31-401 [7] MCH,

CONCLUSIONS OF LAW
The City of Dillon has violated Section 39-31-401¢57,

MO amld 30=3]-30%,

RECOMMENDED OHDER
Tha Cley of Dillen is directed toi
1. Ledne and dedist from refusing to bargain in good
falth with AFSCHME, Ehe sxclucive representative nfF  the
erployees In the borgainisdg unit.
; Poslk coples of these Findingn of Paot, Conclusions
of Law and Nacomnended Ordar on bollebin boprds normally
uiged For poaklng notices. Rapoct to the Board of Personnsd

Appeals that this ditdccive has heen cercied one,
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Welttun axcwptions may be filod to  thoge Plodiogs of
Fact, Copclumions of Low abd lecopnended order,; within 20
dava alter sarcvice theraof; ITf no ayespsiops ace Filed with
tha Boaed of Pecsccnel dAppeale within thpt parled of tipe;
the Aocommended Ordet shall become the Final Order, Excap-
tions shall Ba addeesesd to the board of Fersonnel Appaals,
Capitol Etatinn, Heleoa. Monbana SE30.

Bkl this Eé# day of Juma, 1985,

BOARD OF PERSDHHEL RPTFEALS
e

——TTNDA BEALR -
Heny L Eﬁﬂmlﬂg
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